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DerARTMENT OF PuBLic ADvoCACY

GOVERNOR HELPS OPEN MURRAY
PUBLIC DEFENDER’S OFFICE

Ernie Lewis, Public Advocate

Governor Paul E. Patton was the honored guest on August
31, 2000, at the opening of the state’ sfirst public defender’s

office located on the campus of a regional university. In a
speech before 100+ court officials, legislators, other dignitar-

ies and guests, he stated that “this Administration is proud

toformally recognize the opening of the Murray Officewhich
represents a significant step in our goal of delivering ser-

vices through full-time offices across the Commonwealth.”

“There is alot of progress occurring at the Department of
Public Advocacy duein large part to the actions of the last
two Genera Assemblies. Well over ayear ago, | becameaware
of the chronic underfunding problemsthat this state agency
was experiencing when The Blue Ribbon Group on Indigent
Defense in the 219 Century chaired by Secretary Robert
Stephensand former State Representative Mike Bowling came
to me. They told me that the Kentucky public defender sys-
tem was significantly underfunded, that Kentucky public
defenderswere paid thelowest salaries of any public defend-
ersin the nation, and that they had caseloads that were far
too high. The Blue Ribbon Group persuaded meto committo
ahigher level of funding for the Department of Public Advo-
cacy. | included in my budget proposal to the 2000 General
Assembly an additional $10 million in order to improve this
important part of the criminal justice system.”

“We celebrate here today a partnership which isinnovative
and unique—a partnership in which a regional university
and a state agency havejoined forcesto provide servicesto
the people of Calloway and Marshall Counties. Murray State
University (MSU) has graciously offered their facilities to
the Department of Public Advocacy. The Department hasin
turn offered the students of MSU a unique opportunity to
learn about and get hands-on experience regarding today’s
criminal justice system.”

“The Department of Public Advocacy began delivering ser-
vicesthrough the Murray Public Defender’ sOfficeon July 1,

2000. ThisisDPA’s 26" full-time | _&
office now covering 84 of |f
Kentucky’s 120 counties. This
office provides services in
Calloway and Marshall Counties
at the present time. By April of
2002, the officewill cover Graves, Gov. Paul Patton
Fulton, and Hickman Countiesaswell. Thisofficewasfunded
by the 2000 General Assembly. Once this office isfully op-
erational, all of the countiesin the Purchase Areaof the state
will be covered by afull-timeofficein either Paducah or Murray.
Conflict serviceswill be provided by privatelawyerson con-
tractwith DPA. By theend of thisbiennium, 109 of Kentucky’s
120 counties will be covered by afull-time office. Thisrepre-
sents a major advance in the quality and efficiency of ser-
vicesbeing provided to citizensand the courtsin that part of
Kentucky.”

On hand was President of Murray State University, Kern
Alexander, who welcomed DPA to the Murray campus. He
also introduced to the crowd the 7 internsfrom Murray State

(Continued on page 2)

INSIDE
Governor’s Remarks
ErnieLewis Reappointment
Coalition Building

Private Lawyers Play Important Role

Defendre Juvenile I nitiative
Defender 2000 Revenue
Salary Parity

Student L oan Forgiveness
DPA Annual Caseload Report
Blue Ribbon Group Members

Kentucky Department of Public Advocacy Legislative Update (December 2000)

Page 1



(Continued from page 1)

whowill beworking withthe DPA. Atfirst, 7 internswill beworking out of the Murray Office. Their work will include hands-
on work in capital cases, aswell as assisting the staff of the Murray Office to process the caseload. These interns are all
criminal justice majors, and this experience should assist them greatly to meet their educational goals. Ultimately, it ishoped
that many more internswill be placed in the Murray internship program.

Governor Patton also recognized the significant role Senator Bob Jackson played in the creation of the Murray Office. “We
appreciate the support that we have received from Senator Bob Jackson in making this partnership happen, as well asfrom
local judges, prosecutors, and other parts of the criminal justice system in the opening of thisoffice.” Senator Bob Jackson
stated that “I am extremely pleased that this partnership between DPA and Murray State University has worked. This
partnership will be good for far Western Kentucky and individuals served by DPA. Thisis a perfect example of how state
government can work in an efficient manner to benefit the taxpayers of the Commonwealth.”

The opening of the Murray Office wasaday of celebration of much progressfor the Purchase Areaand for indigent citizens
throughout K entucky.

Governor Paul E. Patton’s Remarks at
the Grand Opening Ceremony of the Murray
Department of Public Advocacy Office

(August 31, 2000) Thank you. Itiscertainly apleasurefor me
to be here because thisisalittle bit of aspecial occasion—a
cooperative effort to serve the people of Kentucky from our
Department of Public Advocacy and Murray State Univer-
sity. Thisis one more demonstration of the fact that our uni-
versities understand that they have a comprehensive mis-
sion to serve Kentucky in awhole lot of different ways and
certainly noinstitution isdoing abetter job of it than Murray
State University and Dr. Alexander and your Board. Thank
you al for looking at the big picture and looking at your
mission of serviceto all Kentuckiansin awholelot of differ-
ent ways and of course thework of the Public Advocatesis
very very important.

One of the great things about this nation is that we believe
that wewill getjustice. Wehaveagreat belief injusticefor all
and in order to try to administer justice as completely and
accurately as we can we have a very complex system with
lots of safeguards, hopefully for thevictimsand the accused.
But, it does require help in the navigation of that system. It
does require the assistance of someone that is trained and
has the knowledge to help an individual get through the
system — an attorney and of course they have to be paid,
they haveto makealiving. If you happen to bein asituation
where you have to go through the court system and you
can't afford an attorney, it is vital if our system is going to
work, if our system is going to work for al, then all have to
have accessto competent and adequate representation when
they come beforethe courts of justice. And of coursethatis
what our Department of Public Advocacy does and while
most of ushopefully will never comeinto direct contact with
the Department of Public Advocacy we ought to be happy
and we ought to be concerned about it being able to do its
job.

And that was a situation that we faced four years ago, five
years ago amost, and we felt like that perhaps a new direc-
tion, perhapsanew emphasis, perhapsfocusing on all of the
various cases not just the high profile cases that they were
responsiblefor wasthe appropriateway. And at that time, we
made a change and we appointed Ernie L ewisto the position
asdirector of that Department and | am pleased to announce
that as of yesterday, Mr. Lewis has been reappointed to an-
other four year term. So Ernie, that is an indication of the
confidence that we have in the leadership that he and the
people that he works with have given to this organization.

Thereisalot of progress as Ernie talked about occurring in
the Department of Public Advocacy duein large part to the
actions of thelast two sessions of the General Assembly and
| certainly want to emphasize that these as well as the other
effortsof our Commonwealthisajoint ventureamost always
between the Executive Branch - our administration - and the
membersof the General Assembly. Wehave Senator Jackson
going to speak in amoment and he is going to acknowledge
the other members of the General Assembly that are here but
let me add my acknowledgment to the very very important
role that they played in making sure that these and other
programs are brought to the assistance of Kentucky.

It was two years ago when | became aware of the very very
severe underfunding of thisagency because of thework of a
Blue Ribbon Group on Indigent Defense in the 213 Century
that was chaired by now Secretary of Justice Robert Stephens
and former State Representative Mike Bowling. They came
to us and talked to us about the Kentucky public defender
system and how underfunded that it was and that the Ken-
tucky public defenders were paid the lowest salaries of any
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defendersin the nation and they had casel oadsthat werefar far excessive. Thisgroup persuaded usto commit ahigher level
of funding to the Department of Public Advocacy that Ernie hastalked about. And we did include an additional ten million
dollars which was a substantial increase and the General Assembly did approve that.

Today, we celebrate an innovative and unique partnership in which aregional university and a state agency have formed
forcesto provide servicesto the people of Calloway and Marshall Counties. Murray State University hasgraciously offered
their facilities to the Department of Public Advocacy and in turn the Department has offered the students at Murray Statea
unique opportunity to learn about and get hands on experience regarding today’ s criminal justice system. | am also proud to
announce today that public defenders throughout the Commonwealth are receiving a substantial pay raise. | am especially
pleased that the public defender starting salary will risefrom $23,388 to $28,485.00 and astarting salary will increaseto almost
$30,000 in the second year of this biennium. Experienced attorneys will aso be receiving pay raises of 8% each year of the
biennium. These raises are effective August 15, 2000, but retroactive to July 1, 2000.

Itisimportant to pay our public servants adequately. Public defenders servein every court in the Commonwealth, defending
children, the mentally ill, and people charged with crimes who unable to afford their own attorney. This salary increase will
help these defenders earn a living wage while at the same time allowing the Department of Public Advocacy the ability to
recruit and retain highly qualified public defenders.

So once again, it is apleasure for me to be herein Calloway County and in the Purchase Areaand it is apleasure for meto
stand up with the members of the General Assembly and support one of the vital services of our Commonwealth and to
celebrate thisuniquejoining of our university and public defendersto servethe people of Kentucky. Thank you for allowing
meto be apart of it.

Ribbon Cutting at Murray Grand Opening

DPA Regional Manager Tom Glover & Gov. Paul Patton
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Ernie Lewis Reappointed
Kentucky Public Advocate

(Frankfort, Kentucky, August 31, 2000). Governor Paul E.
Patton announced the reappointment of Erwin W. Lewisas
Public Advocate for the State Department of Public Advo-
cacy (DPA) for a second four-year term expiring on July 2,
2004. Lewiswasinitially appointed Public Advocate by Gov-
ernor Patton in October of 1996. Lewis heads the Depart-
ment of Public Advocacy, the state agency responsible for
administering criminal defense servicesfor all eligible indi-
gent citizens of the Commonweal th accused of or convicted
of acrime.

When Lewis became Public Advocatein 1996 after serving
19yearsasatrial, appellate and post-convictionlitigator, he
set out 3 major goals:

O conversionto full-time delivery of representation across
Kentucky,

O full funding of capital defense,

O and having the defender perspective heard at the table
where criminal justiceissues are discussed and decided.

When he was sworn into office in 1996, Lewis said, “| ask
you to judge me by the vision of the right to counsel.”

Lewis accomplishments over the past four years include
the increased professionalization of Kentucky’ s defenders
with anincreasein salariesand areduction in casel oads and
the coverage of more countiesby full-time defenders. When
he beganin 1996 therewere 47 counties covered by full-time
defenders. By the end of 2002, 109 countieswill be covered
by defenders, a130% increasein 6 years. Defender funding
has risen from $16.8 million in 1996 to $28 by the end of the
biennium. Starting salaries for attorneys have risen from
$23,388in 1996 to $32,500 in 2001.

These accomplishments were propelled by Lewis' creation
of the Kentucky Blue Ribbon Group on Improving Indi-
gent Defense for the 21% Century, a group of prominent
|eaders who met in the Spring of 1999 to study Kentucky’s
indigent defense services with the consultation of Robert
Spangenberg, a national expert on indigent defense sys-
tems. Lewisand the Blue Ribbon Group weresuccessful in
persuading the Governor to seek and the General Assembly
to provide an additional ten million dollars during the bien-
nium ($4 million the first year and $6 million the second
year).

Lewis has also upgraded significantly the capital litigation
resourcesto better meet the demands that capital litigation
requires. He has also brought Kentucky defender perspec-
tivesto the state’' sdiscussion and decision-making on crimi-
nal justice issues through a variety of ways, especially

through his service on the Kentucky Criminal Justice Coun-
al.

At a grand opening ceremony of the Department’s Murray
Office on August 31, 2000, Governor Patton said, “I am
pleased to announce that as of yesterday, Ernie Lewis has
been reappointed to another four-year term. That is an indi-
cation of the confidence that we have in the leadership that
he and the people he works with have given this organiza-
tion.”

Inreflecting on the reappoi ntment, Lewissaid, “| thank Gov-
ernor Patton for his confidence in me and for giving me the
opportunity to continueto movethestate’ sindigent defense
program forward.”

At the September 22, 2000 Quarterly Leadership education
program, Lewis announced his reappointment of his leader-
shipteam, hisdeputy, Ed Monahan, hisgeneral counsel Larry
Beale, and his 4 division directors, Dave Norat, Law Opera-
tions, George Sornberger, Trials, RebeccaDiloreto, Post-Tri-
als, and Maureen Fitzgerald, Protection and Advocacy.

Ernie Lewis, Public Advocate, at MSU
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The Importance of Systemic Criminal Justice Planning and
Collaboration Within Kentucky’s Criminal Justice System

Kim M. Allen

The Fragmented Nature of the Criminal Justice System

Whileit has long been debated whether the criminal justice
system functions like atrue “system” in reality, it is readily
apparent that changing a policy or practice in one compo-
nent of the system directly impacts the remaining compo-
nents. Itisalso apparent that the cost and size of our criminal
justice system has more do with policy decisions made at
critical pointsin the system rather than the behavior of the
offendersthemselves. Asan example, the size of our correc-
tional population, which serves as the endpoint in the of-
fender processing system, isnot created solely by theaction
of oneentity, but isthedirect result of policy decisionsmade
across the entire criminal justice system. The enactment of
statutes that create new offenses or that increase the sever-
ity of the penaltiesfor existing offenses; changesin policies
regarding arrest and charging decisions; and the practices of
judges all contribute to the size of the inmate population.

Althoughinterrelated in practice, the criminal justice system
by its very nature tends toward fragmentation. This frag-
mentation is characterized by the fact that criminal justice
agencies are frequently in competition for limited funding;
they operate from different perspectives and have different,
though overlapping, missions; they face ongoing battlesover
turf-related issues; and they are controlled by all levels of
government (city, county, state and in some cases, federal),
each with its own distinct goals and priorities. At the Na-
tional Symposium on Indigent Defense (June 2000), Laurie
Robinson, former Assistant Attorney General, Office of Jus-
tice Programs, expressed her belief that collaborationisnot a
natural instinct for justice agencies. She further noted that
justice agenciestend to guard their turf, refuseto shareinfor-
mation and resources, and adhere to a*“fiefdom mentality.”

This fragmentation can be further evidenced by the historic
lack of coordination and communication among justice agen-
cies at the state and community level asthey began to com-
puterize their in-house operations. Over the years, each
agency continued to focus its efforts solely on internal op-
erational and management purposes with little attention to
cross-system information sharing. Asaresult, incompatible
systems and lack of a common language have significantly
hindered access to criminal justice information across the
state and negatively impacted the ability of the system to
process cases in an efficient manner.

Even though fragmentation can be viewed asan inherent by-

product of our adversarial system, the situation is further
compounded by many of the contemporary challenges fac-
ing justice agencies. Onesuch challengeisthat justice agen-
cies are often forced to respond to unfunded mandates. In
addition, grant and federal resourcesaregenerally appliedto
one component of the system without regard to theworkload
and financial impact on the remaining justice agencies. This
fragmented approach to funding only serves to exacerbate
existing workload and case processing difficulties.

Criminal Justice Planning as a Responseto
System Fragmentation

Many of the critical issues facing today’s criminal justice
system do not represent problems that can be solved, but
rather conditions that require long-term systemic manage-
ment. In addition, the need for criminal justice planning and
coordination exists not only within the local criminal justice
system and withinlevelsof government involved inthe crimi-
nal justice system, but extends to agencies that provide ser-
vicesin mental health, substance abuse, and vocational/edu-
cational training aswe ook at the special needs of offenders
coursing through the system.

It should also be acknowledged that a considerable degree
of “reactive” decision-making takes place on aregular basis
across the entire criminal justice system. While this may
allow for problem solving on animmediate and first aid basis,
it does not produce lasting solutions. Only criminal justice
planning can help to reduce the need for such crisis-oriented
decision making by developing agreed upon policy; devel-
oping programs and strategiesto implement that policy; and
providing aframework for all ocating resourcesin accordance
with that plan.

Planning that occurs at the state level must also take into
consideration the fact that 99% of the decisionsin the crimi-
nal justice system (with the exception of parole) are made at
the local level. Although one step removed from the action
occurring in local criminal justice systems, it is incumbent
upon criminal justice stakeholders at the statelevel to estab-
lish new partnerships both horizontally across state agen-
ciesand vertically with local agencies. To establish effective
state-local partnerships, states must relinquish their tradi-
tional agenda-setting role and focus on providing support to
communities in addressing locally defined concerns. This

(Continued on page 6)
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support can take the form of
leadership, information, train-
ing and technical assistance,
program evaluation and fi-
nancial resources.

Additionally, sincethe devel-
opment of effective criminal
justicepolicy isrootedinthe
ability to obtain data on how
the system operates, effec-
tive planning requiresthe ca-
pacity to analyze and present

Kim Allen

the criminal justice datain a
manner that promotes a common understanding and agree-
ment by stakeholderson what the datameans. Accessto this
type of information is critical to promote data-driven deci-
sion making and criminal justice policy.

The Role of Criminal Justice Coordinating Councilsin
Developing Systemic Approaches

Although Criminal Justice Coordinating Councils have re-
ceived renewed attention over recent years, these planning
bodies do not represent a new phenomenon. In 1967, the
final report of President Johnson’s Commission on Law En-
forcement and Administration of Justiceissuedincluded the
following recommendation:

In every state and every city, an agency, or one or more
officials, should be specifically responsible for planning
improvementsin crime prevention and control and encour -
aging their implementation.

Despitetheir popularity during the 1970’ swhen federal fund-
ing was available under the Law Enforcement Assistance
Administration (LEAA), many of the planning councils dis-
banded when the funding lapsed. Of note, however, there
hasbeen aresurgencein the creation of these councilsat the
state and local level in response to complex issues like jail
and prison crowding and substance abuse, that have no
“quick fixes” and which require systemic approaches to be
effective.

Asitsultimate goal's, aCriminal Justice Coordinating Council
develops criminal justice policy and makes decisions in a
manner that will ultimately improvetheefficiency of thecrimi-
nal justice system; improve the quality of justice; and raise
the level of public confidence in the justice system. These
goals can be achieved through arange of planning activities
that allow for a better understanding of the nature of crime;
clearer goalsand priorities; effective utilization of resources;
and improved coordination among the components of the
justice system. In thismanner, Criminal Justice Coordinating
Councils provide aneutral forum for the key criminal justice
stakeholdersto meet on aregular basisto discusstheimpact
of individual agency decisions and develop balanced ap-

proaches and systemic solutions.

It must berecognized, however, that criminal justice planning
and collaboration is neither a simple nor an easy undertak-
ing. It requirescriminal justice system representativesto step
out of their traditional roles; to look at the entire system; to
bewilling to negotiate compromise; to bewilling to be proac-
tive rather than reactive; and to seek balanced and systemic
approaches rather than simply looking for “knee-jerk” re-
sponsesto problemsthat do not lend to easy sol utions. With-
out collaboration, however, we will likely be working at odd
purposes. Without funding priorities, we may not be using
our resources wisely. Without data to guide decision-mak-
ing, we may not be addressing the real problems. Without
outcome measures, we cannot be sure that our efforts are
having the desired effect.

The Kentucky Criminal Justice Council was established by
statute (KRS 15A.040) during the 1998 session of the Ken-
tucky General Assembly to serve as the central planning
mechanism for the state’ scriminal justice system. Inthelong-
term, the investment of energy and commitment to criminal
justice planning and collaboration by each of thekey players
in the system clearly offers our best hope of reaching our
common goals of improving overall system efficiency, restor-
ing public confidence, and improving the administration of
justice in the Commonwealth of Kentucky.

Kim M. Allen

Executive Director
Kentucky Criminal Justice Council

Bush Bldg 2™ Floor

403 Wapping St.
Frankfort, KY 40601
Tel: (502) 564-3251 Fax: (502) 564-6686

E-mail: Kim.Allen@mail.stateky.us
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PRIVATE LAWYERSPLAY AN IMPORTANT ROLE
INTHE KENTUCKY PUBLIC DEFENDER SYSTEM
Ernie Lewis, Public Advocate

The Kentucky public defender system haslong relied upon private
lawyers who represent indigent clients often on avirtual probono
basis. Kentucky began its public defender system in 1972, and the
backbone of that system wasthe private lawyer taking acase on an
assigned counsel basis. Private lawyerswere assigned cases off lists
from 1972 until the early 1980s, when the assigned counsel delivery
method proved too costly, even at $25 per-hour in-court and $35
per-hour out-of-court, the going rates until 1998.

Private lawyers have continued to play avita role since the aboli-
tion of the assigned counsel system in 1982. Since that time, there
have been two delivery methods authorized by law in Kentucky.
First, services have been delivered by the contract method. Private
lawyers have been contracting with the DPA, and sometimes with
their individual fiscal court, to provide public defender servicesfor
afixed rate.

The second method has been the full-time public defender in either
asingle or multi-county office. In Kentucky, most full-time attor-
neys are state merit employees. In three counties, Boyd, Fayette,
and Jefferson, the full-time attorneys are employees of anonprofit
organization that contracts with the Commonwealth to provide
public defender services.

The Growth of the Full-Time System

Since 1990, the expansion of the full-time system hasbeen agoal of
the Public Advocacy Commission. As Public Advocate, | have
made the completion of the full-time system my top priority. The
Blue Ribbon Group and the Kentucky Criminal Justice Council
have both endorsed the completion of the full-time system. In 1996,
there were 47 counties being covered by full-time lawyersin single
or multi-county offices. 73 counties featured contract systems. In
the 1998 and 2000 General Assemblies, funding was provided to
expand the reach of the full-time system. By January of 2001, 104
counties will be covered by a full-time office. By the end of the
present biennium, 109 counties will have public defender services
provided by a full-time attorney located in one of 27 full-time
offices. The completion of thefull-time system isnow within reach
by 2004.

TheRole of the Private Lawyer in the Full-Time System

Doesthat mean that private lawyerswill have noroleto play inthe
provision of public defender services once the full-time system is
completed? Far fromit. Asl envision the Kentucky public defender
system of the 21% Century, wewill havefull-time officeswhich are
adequately staffed with reasonably paid and trained attorneys pro-
viding excellent services to clients appointed by the court. This
system will be supplemented by private lawyers on contract with
DPA to provide services where the local office has a conflict of
interest or other exigency, such as an emergency staff vacancy. By
some estimates, conflicts occur in 5% to 10% of all cases. DPA
represents approximately 100,000 clients per year. By thiscalcula-
tion, private lawyers will be needed in as many as 5000 to 10,000
Cases per year.

Private lawyers are needed as well in the post-trial area. For many

years, private lawyers have been representing appellate clientsin
the appellate courts through

the “of-counsel” system.
Privatelawyersarealso rep-
resenting clients, particularly
in capital post-conviction,
where there exists a conflict
of interest. Itisexpected that
private lawyerswill continue
to play a significant role in
post-trial aswell astria cases
in the future.

ThereisUnfinished
Business

Thereis unfinished business
for the 2002 General Assem-

Ernie Lewis, Public Advocate

bly. While private lawyers

play animportant role, even in the full-time system, they must be
adequately compensated in order to provide reasonably effective
assistance to their clients.

The Blue Ribbon Group found that “compensation for private bar
memberswho are appointed to conflict casesisamong thelowestin
the country.” Among the $11.7 recommended by the Blue Ribbon
Group to be added to the DPA’ s General Fund budget was $294,600
additional for private lawyers providing services in situations of
conflicts of interest. Unfortunately, the 2000 General Assembly
was able to locate money to only partialy fund all of the recom-
mendations of the Blue Ribbon Group. $4 million was allocated in
FY 01, and $6 million was dlocated in FY02. Of the $10 million
over the biennium, only $300,000 was allocated to improve the
compensation for private lawyers providing servicesin conflicts of
interest cases. Thus, the situation found by the Blue Ribbon Group
continues. Private lawyerstoday are providing servicesin conflicts
of interest situations often for a sum that fails to pay for their
overhead.

DPA plans to address this situation in the 2002 session of the
General Assembly as part of its overall effort to complete the rec-
ommendations of the Blue Ribbon Group. DPA will be asking the
2002 General Assembly to complete the full-time system during
the 2002-2004 biennium. Remaining are 11 counties to be covered
from 3 additional offices. Once these offices open, Kentucky will
have completed its full-time system.

However, in order to complete the system fully, DPA will also be
asking for additional moniesto fund the conflict system for private
lawyers. Private lawyers must be paid a reasonable amount when
they assist Kentucky’s indigents in conflict of interest situations.
Private lawyers need to be paid aminimum of $50 per hour for their
work, including both out-of-court and in-court work. Private law-
yersmust be paid in an amount that will pay for their overhead and
that will compensate them for the time they spend in representing
their clients. Only by doing this can we complete the public de-
fender system for the 21% Century.
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support, and
Innovative use of technology.

The Gault I nitiative

Providing individualized, effective, and caring legal representation to
Kentucky’ s indigent youth through comprehensive education, systematic

Thefield of juvenilelaw isan energized, exciting area of prac-

ticewhich, dueto thelimited amount of caselaw and the ever-

changing juvenile code, allows attorneysto practice creative,

problem-solving law. Unfortunately, it has traditionally been

viewed as a proving ground for young attorneys, merely a
stepping stonetoward the practice of “real” crimind law. This

view coupled with enormous caseloads led to acrisisin pro-

viding quality representation in Kentucky’ sjuvenile proceed-

ings.

Recognizing the importance of quality education for juvenile
practitioners, the 1998 General Assembly provided funds for
the Department of Public Advocacy (DPA) and anew Assis-
tant Director of Education and Development whose primary
responsibility isto increase education in juvenile representa-
tion at thetrial level. The Gault Initiative was created by the
Department of Public Advocacy to address this issue. This
article outlines the problem and the efforts undertaken so far
by the DPA.

TheProblem

“Young people charged with delinquency offenses need ef-
fective representation to ensure that they are not held unnec-
essarily in secure detention, improperly transferred to adult
criminal court or inappropriately committed to institutional
confinement. They need the active assistance of counsel to
properly challenge prosecution evidence and to present evi-
dence in their behalf. If the charges against them are sus-
tained, they need effective representation to assure that the
disposition order isfair and appropriateto their individual need.
If they areincarcerated, they need accessto attorneysto help
respond to a myriad of post-dispositional legal issues.” (A
Call for Justice: An Assessment of Access to Counsel and
Quality Representation in Delinquency Proceedings, ABA
Juvenile Justice Center, Juvenile Law Center, and Y outh Law
Center, p. 4, (1995))

In 1995, the national report “A Call for Justice: An assessment
of Access to Counsel and Quality Representation in Delin-
guency Proceedings’ painted ableak picture of the quality of
juvenile representation in the United States.

A Kentucky study, “Beyond In Re Gault: The Status of Juve-
nile Defensein Kentucky’, conducted by the Children’s Law
Center recognized the need to upgrade Department of Public
Advocacy’ seducationfor full-timeand contract attorneyswho

represent children. The study madethefollowing findingsrel-
evant to DPA’ s education effort:

DPA should reassess its all ocation of resources to
ensurethat juvenilesreceiveafair and equitablepor-
tion of funding and other available resourcesascom-
pared with adult offenders.

Attorneys representing juvenilesin public and sta-
tus offense proceedings should receive comprehen-
sive education on juvenile court practice, treatment
issues, crimina law, and other special matters relat-
ing to the representation of children.

All contract attorneyswho takejuvenile cases should
be required to complete juvenile education similar to
that of full-time DPA attorneys.

Courts, bar associations and state agencies such as
DPA should adopt minimum standards for represen-
tation of juvenilesinjuvenilecourt whichincludeat a
minimum

DPA responded to this study by requesting resources neces-
sary to meet these deficits. The General Assembly has pro-
vided funding to address the problem. In addition to the cre-
ation of theposition toincreasethe quality of education, fund-
ingwasmadeavailableto hiresix new trial attorneysinexisting
full-time officesto focus on juvenile representation, two juve-
nile appellate lawyers, and two Master level social workers.

NeedsAssessment

The DPA undertook and extensive needs assessment process
focusing on the areas most needing education and the meth-
ods of education to be utilized has also been conducted
through the use of surveys and focus groups. This needs
assessment consisted of interviews with a Department of Ju-
venile Justice Focusgroup and juvenile practitioners, surveys
of district court judges and juvenile practitioners throughout
the Commonwealthand aliteraturereview of previousstudies
inthisarea.

Theneedsassessment identified threeprimary areasfor focus:

I.  Providing thecourt with dispositional alternatives. In other
words, answering the question, “What can wedoto help
thesekids?’;

I. Providing attorneyswith education on particular difficult
areas of juvenile practice, such as sex offenders, transfer
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hearings, and special education; and
I1l. Teaching attorneysthe skills needed to better communi-
cate with their juvenile clients.

The assessment also indicates that the education must be
provided using a variety of methods with an emphasis on
hands on education with other attorneys on real life cases.

Thecrisisin Kentucky’ sjuvenilelaw cannot be solved merely
through anincreasein education programs. The solution must
also addressadjusting the attitude of and toward juvenileprac-
titioners, providing the support structure to serve individual
clientsand creating thetimeto fully involve clients, their fami-
liesand their communitiesin shaping a better future.

Elementsof the Gault I nitiative

Co-Counseling Cases

Attorneys rated working with an experienced attorney asone
of the most effective learning methods. With the creation of
the new Assistant Director of Education and Development
(A.D.) position, the department now hasanindividual withthe
time set aside to provide one-on-one assistance to attorneys.
The A.D. has assisted and co-counseled numerous cases
throughout the Commonwealth since the beginning of The
Gault Initiative and continues to provide co-counseling in
ongoing cases.

Case Reviews

Case reviews with other juvenile attorneys can dramatically
increase the quality of representation in the case reviewed by
increasing the wealth of knowledge and experience brought to
the case. Casereview also providesfor alearning opportunity
for all of the attorneysinvolved as they shareideasfor strat-
egy, motion practice and disposition.

Aspart of The Gault Initiative, casereviewsinvolving experi-
encestrial attorneysand members of the Juvenile Post Dispo-
sitional Branch are taking place as a routine preparation for
complex juvenile cases.

Regional Juvenile“ Summits’

Anannua “Summit” of juvenilepractitionersis heldin each of
thefive DPA trial division regions. Prior to the Summit aneeds
assessment is conducted for that region and seminarsare of -
fered in subjects most requested by members of the region.
The Summit is led by the DPA Regional Manager and the
region’ sJuvenile Specialistsworking with the Assistant Direc-
tor of Education and Development. In addition to offering rel-
evant, needed education, the Summits will provide another
forum to discuss common problems and solutions to those
problems. Todate, five Summits have been conducted involv-
ing over 75 juvenile practitioners with DPA’s Juvenile Post
Dispositional Branch contributing greatly to the effort.

Knowledge M anagement
DPA technology is being utilized to provide information, to
quickly seek help from others, and to review recent caselaw

and changesin the Juvenile Code. The Juvenile Law Manual
and motions collected from around the Commonwealth and
areavailablethrough DPA’sIntranet. A Dispositional Alterna-
tive Bank hasbeen created to allow attorneysto quickly search
for treatment specific to their client’ sneeds. An e-mail discus-
sion group hasbeen created to facilitatediscussion of juvenile
issuesand sharing of motions

and articles. This group cur-

rently has 98 membersand has

had 847 messages since its

creation. It has served as a
model for anational group cre-
ated by the American Bar As-
sociation

Other education efforts in-
clude a 3-day program for
newly hired attorneys, a spe-

'k

cia track for juvenilepractitio-
ners at DPA’s Litigation Prac-

Jeff Sherr

ticelnstituteand Annual Semi-
nar.

Conclusion

Anecdotal evidence from attorneys and the increasing
sophistication of the level of discussion at the juvenile
summit and on the e-mail discussion group show asignifi-
cant improvement in the level of practice. AsThe Gault
Initiative continues additional studieswill be conducted to
examineits success and plan for future effort.

“Whether it isaminor or an adult who stands
accused, thelawyer isthe one personto whom
society as a whole looks as the protector of
the legal rights of that person is his dealings
with the police and the courts.”

Farev. Michael C.,442 U.S. 707, 719 (1979)
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DPA REVENUE REPORTED FOR FY 2000:
LITTLE GROWTH SHOWN

Ernie Lewis, Public Advocate

The 2000 DPA Revenue Report isin for the money generated
from clients, and it showsthat there has been little growthin
the revenue collected. The total revenue collected was
$3,066,573 in FY 00. Thiswas up from $2,947,212 in FY 99, a
growth of only 4%.

The 1998 General Assembly had given DPA permission to
spend $3.9 million in revenue to fund necessary program-
ming in FY 99. Revenue partially funded many of the tria
offices, including the Elizabethtown, Covington, and Bell
County Offices, the Louisville and Lexington Offices, the
Capital Post-Conviction Branch and the Capital Trial Branch.
DPA, however, did not collect $3.9 million to meet those ex-
penses, and thus needed additional fundsfrom the 2000 Gen-
eral Assembly to cover thecost overrun. Indeed, until FY 00,
DPA had never collected over $3 million in revenue. Recog-
nizing that fact, the 2000 General Assembly lowered the spend-
ing level funded by revenue to $3 million during the next
biennium, and moved the other program funding into the
General Fund. Thewisdom of that move has been made clear
by the FY 00 figures showing that DPA raised alittle over $3
million. Solong astherevenuelevel continuesat the present
pace, DPA will be able to balance its budget, although any
hope of expanding programs to meet needs which arise will
hinge on raising additional revenue.

DPA has a budget of $26,272,500 for FY 01. Of that figure,
$2,971,600 comesfrom revenue, while $22,392,500 comesfrom
the General Fund. $908,400 isallotted from federal sourcesto
fund the Protection and Advocacy Division.

In order to understand the revenue picturefor DPA, each fee
should be examined.

TheAdministrative Fee

First, DPA receives $50.00 of the $52.50 administrative fee
established in KRS 31.051. $2.50 of the fee goesto the circuit
clerk for hiring new clerksand salary adjustments. Whilethis
feeis mandatory, it is assessed and collected historically in
fewer than 20% of the cases. In FY 00, the fee collected was
$873,526. Thisdoesnot includethe $2.50, which goesto the
circuit clerk. If each of these fees represents a $50 assess-
ment, that would total 17,470 cases in which fees have been
assessed and collected. This was an increase of 7.7% over
1999, when $810,473 was collected.

Thisshould be DPA’ sbest source of revenue. Asenvisioned,
$52.50 would be collected in amajority of the 100,000 cases
annually. Potentially, thisfunding source could generate over
$5 million per year. However, this past year, the best year in
the history of the administrative fee, featured a collectionin
only 17% of DPA’s total cases, and 18.3% of the trial level
cases (based upon the assumption the $50 isbeing collected
in each case. It is understood that some of the fees are col-
lected inincrements). Both assessment and collection prob-
lems have plagued its history, and it has failed to grow into
itsfull potential.

Recoupment

DPA also receives recoupment, or monies from people ad-
judged by the appointing court to be partially indigent. KRS
31.120(4). Traditionally, this money has been sent by the Fi-
nance and Administration Cabinet tolocal county public de-
fender systems with DPA acting as a pass-through. While
recoupment isstill usedto fundlocal programming, theamount
collected in each county does not necessarily return to fund
that particular county program. DPA will have 104 counties
covered by a full-time office by January of 2001. As DPA

becomes a full-time system, recoupment is being used in-
creasingly to fund the entire public defender system.

InFY 2000, $1,000,001 in recoupment monieswereordered by
the court and paid by partially indigent clients. This repre-
sented a decline of 1% from FY 99, when $1,011,468 was
raised. One reason for this decline may be due to private
lawyers on contract no longer being the primary deliverer of
servicesthroughout Kentucky. Asaresult, local judges may
not have as much of an incentive to review the defendants’
statusin an effort to discover whether they are fully or only
partially indigent. Another reason for the decline may bethe
increasing number of ancillary fees, including the recently
passed jail fee, imposed upon jailed and incarcerated defen-
dants.

The DUI Service Fee

Thethird fee received by DPA isthe 25% of the DUI Service
Fee. In FY 2000, $1,193,044 was raised from the collection of
thisfee. Thisrepresented aslight growth of 1.9% over FY 99,
when $1,169,870 was raised. Thisfeeis expected to rise over
the biennium. As of October 15, 2000, the service fee has
been increased by $50, so that DPA’ s share will rise an addi-
tional $12.50. The 2000 General Assembly saw this asaway
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to pay DPA for its share of the new cases generated by the
new .08 DUI statute. Becausethisfee does not depend upon
aspecific assessment by the court, and because many of the
people who are convicted of DUI are not indigent, this has
been and will continue to be a relatively reliable source of
revenue for the Kentucky public defender system.

Other Trends

It is apparent from the DPA Revenue Report that revenuein
Kentucky has stabilized at approximately $3 million annually.
Itisalso clear that the unfinished business of the Blue Rib-
bon Groupwill requireadditional General Fund moniesinthe
FY 2002 budget.

Some counties continueto assessand collect theadministra-
tive fee exceptionally well. Boone County raised $21,143 in
the administrative fee, which would be 422 of its 818 cases
(51%). Campbell County collected $22,246, or 444 of its 1389
cases (31%). Christian County collected $39,203, or 784 of its
2958 cases (26%). Floyd County collected $24,535, or 490 of
its 1036 cases (47%). Graves County collected $23,203, or 464
of its 1316 cases (35%). Hardin County collected $37,319, or
746 of its 2768 cases (26%). Fayette County collected $100,846,
or 2016 cases, which amounts to 30% of the casesin which
they wereinvolved.

It continuesto be difficult to collect the administrativefeein
other counties. For example, in Jefferson County, despite
numerous efforts on the part of the courts and the clerk’s
officetoimprovethissituation, only $24,673 wascollectedin
administrative fees. That would amount to 493 of the 24,495
cases (2%). Jefferson County collected only 5% of the total
revenue, adding together all three fees, despite having ap-
proximately 25% of the total cases for DPA. On the other
hand, Jefferson Fiscal Court contributes $1,225,000 to the
public defender system in Louisville, the most significant
contribution in the Commonweal th by acounty government.

Other countiesdemonstrateasimilar difficulty. Davies County
collected $21,600, or 432 out of 2917 cases (14%). Henderson
County collected $10,565, or 211 out of 1725 cases (12%).
Madison County collected $$10,078, or 201 of 1303 cases
(15%). Clark County collected $3365, or 67 of 683 cases (9%).
And Pike County collected $3714, or 74 out of 1222 cases
(6%). There are many other examples.

Closing

DPA has made acommitment to collect appropriate levels of
revenueas part of itsoverall budget. TheBlueRibbon Group
recognized that collecting moniesfrom clientshasaplacein
funding an indigent defense delivery system. Recommenda-
tion #7 reads “ The Department of Public Advocacy and the
Court of Justice must increase their effortsto collect reason-
ablefeesfrom public defender clients, including considering
the use of private collection organizations.” DPA has taken

the advice of the Blue Ribbon Group and isworking to con-
tinueto collect responsibly these three revenue funds. DPA

hasapersonal services contract with aJefferson County law
firmin an experiment to see whether revenue can beincreased
in that county through the use of a private collection firm.

DPA also sendsout quarterly lettersto all judgesin the Com-

monwealth, both Circuit and District, reporting on the rev-
enue picture in their county and all other counties in the
Commonwealth, and urging responsibl e assessment and col -
lection of revenue. DPA is committed to continuing these
effortsto maximize contributionsfrom clients consistent with
due process and KRS Chapter 31.

Policy makers in Kentucky are gradually realizing that rev-
enueto benefit the Kentucky public defender system playsa
necessary but also alimited role. The Blue Ribbon Groupin
Finding #3 statesthat “ The Department of Public Advocacy
is effective in indigent defense cost recovery compared to
other states.” The narrative of the Blue Ribbon Group Re-
port goes on to state that “Kentucky is among the most
successful of all the states in the collection of alternative
sources of revenue. Kentucky collects more revenue from
defendantsthan any other state. Kentucky collects more on
the administrative fee than any other state. Unfortunately,
the supplemental monies available from the alternative rev-
enue sources have not solved the funding needs of the
DPA...It is our strong belief that these revenue funds are
virtually tapped out. In fact, there are over 50 legislative re-
quirements for court fees, costs, restitution, fines, etc., hav-
ing to do with criminal and civil cases.”

Policy makersin Kentucky, including DPA, must be redlistic
about the extent to which revenue can be made to grow. At
the same time, DPA and its leaders must continue to work
with the Court of Justiceto seethat revenue continuesto be
collected in aresponsible and appropriate manner.

“Theright to representation by counsel isnot
aformality. Itisnot agrudging gestureto a
ritualistic requirement. It is the essence of
justice.”

Kent v. United States, 383 U.S. 541, 561 (1966)
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Public Supports Salary Parity

For Kentucky Prosecutors and Defenders
University of Kentucky Survey Research Center Spring Report Shows 85% Support for Parity
Ed Monahan, Deputy Public Advocate

Finding and Recommendation on
sdaries.

Finding No. 6: The Department
of Public Advocacy RanksAt, or
Near, the Bottom of Public De-
fender SalariesNationwidefor At-
torneysat All Experience Levels

Public Strongly Supports Salary Parity

An overwhelming number of people believe that prosecutors and
defenders should receive equal pay. Recently, 85% of those polled
in Kentucky said that prosecutors and defenders with the same
level of experience should receivethe samelevel of pay for working
on the same type of cases. The Spring 2000 Kentucky Survey, which
was conducted by the University of Kentucky Survey Research
Center, asked the following question with the following results:

Do you think Kentucky prosecutors and Kentucky public defend-
erswith the same level of experience should receive the same level
of pay for working on the same type of cases?

A 4= 906.....84.7%
NO...oooieiii 93...... 8.7%
Do not Know.......... 68...... 6.4%

The margin of error of the poll isapproximately + 3% at the 95 %
confidencelevel. Householdswere selected using random-digit dial-
ing, aprocedure giving every residential telephonelinein Kentucky
an equal probability of being called. There were 1,070 non-institu-
tionalized Kentuckians 18 years of age or older surveyed from May
18 — June 26, 2000.

These results make sense. Over 8in 10 peoplein Kentucky believe
defenders and prosecutors of the same experience doing comparable
work should be paid the samein all likelihood because people know
alevel playing field isessentia for the criminal justice systemto do
its job with validity and reliability. The recent wave of national
releases of innocent personswrongly convicted isall the morerea-
son for public sentiment for equality of pay. Kentucky’s William
Gregory in Louisvillein July 2000 became thefirst convict in Ken-
tucky and the 74" in the United states and Canadato bereleased as
aresult of exoneration by DNA evidence. The public wants confi-
dence in their criminal justice system. Kentuckians want fair pro-
cess and results that are correct when the life or liberty of afellow
citizenisat stake. Equal pay for defenders and prosecutors contrib-
utes to meeting the public’s demands for an equitable system that
produces valid results that can be relied on.

Kentucky’s History of Underfunding. For decades Kentucky
has paid some of the poorest salaries among the 50 states to their
public defenders The reason is that over the years Kentucky’s
defender system has been one of the lowest funded defender pro-
gramsin the nation utilizing the two recognized benchmarks: fund-
ing-per-case, and funding-per-capita. Funding for the Kentucky
defender program and salariesfor itsdefendersare changing through
the combined leadership of Kentucky Governor Paul Patton, our
Genera Assembly, the Public Protection and Regulation Cabinet,
the Personnel Cabinet, and The Blue Ribbon Group on Improving
Indigent Defense in the 21% Century (BRG).

THe BLue RiBeon Group Enporses HigHER SaLaries The Blue Rib-
bon Group looked at what defenders were paid in other states. In
1999, the average entry-level salary for public defendersin the 23
states studied by the BRG' s consultant, The Spangenberg Group,
was $32,396. In view of these facts, the BRG made the following

Recommendation No. 4: Higher
Salaries Should Be Paid to Defenders and Prosecutors; Salary Par-
ity isthe Goal.

Defender Salaries Substantially Increased. Responding to the
Governor’'s endorsement of the BRG Recommendation on salaries,
the 2000 budget of the Kentucky General Assembly provided sub-
stantial increasesfor public defender salariesacross Kentucky. That
budget includes $1.2 million for the first year and $2.6 million for
the second year of the biennium to improve the salaries of public
defenders statewide at the entry level and throughout the higher
classes. The origina budget request based upon the salary recom-
mendation of the Blue Ribbon Group was for a30% increasein the
salary of each defender. DPA requested 15% increase each year of
the biennium. The press widely reported that the 2000 General
Assembly funded 15% salary raises. Unfortunately that is not the
case.

DPA has worked with the Governor’ s Office of Policy & Manage-
ment (GOPM) and the Personnel Cabinet to determine how much
the salary raises will be for defenders in view of the money pro-
vided. The starting salary for apublic defender has been increased
from $23,388 to $28,485.60 during the first year of the biennium
and will be $30,593.54 during the second year of thebiennium. This
allows DPA to pay more reasonable entry level salaries, and should
assist in the recruiting and retention of new lawyers. All other
defendersreceived an 8% increasein salary thisyear. Thisassistsin
reducing turnover of senior staff.

“Public defenders are some of the hardest working public servants
inKentucky,” Erwin W. Lewis, Public Advocate and 23-year public
defender veteran said. Lewis observed that, “ For far too long, Ken-
tucky defenders have labored under heavy casel oads and the lowest
salariesin the nation. Thissalary increaseisfar overdue and will go
along way toward enabling our good workersto makealiving wage
and support their families. By raising these salaries, the Depart-
ment of Public Advocacy isinamuch better position to recruit high
quality attorneys, and will be ableto retain attorneyslonger thereby
increasing the quality of the service to the clients and courts of
Kentucky. | am very appreciative of Governor Paul Patton, the
General Assembly, the Blue Ribbon Group, the Public Protection
and Regulation Cabinet and the Personnel Cabinet for making these
raises possible.”

Prosecutors Still Earn Mor e. The Blue Ribbon Group’s Recom-
mendation No.4 that “ Salary Parity is the Goal” has not yet been
achieved. Assistant Commonwealth Attorney’ sfunded by the Uni-
fied Prosecutorial System now have starting salaries of $32,500 for
their full-time prosecutors, $4,000 more than defender starting sala
ries this year. A full-time Commonwealth’s Attorney earns
$84,722.68 per year. Part-time Commonwealth Attorneys earn
$50,833.61.

Parity isthe Goal . Kentucky has set itself on acourseto provide
salary parity for defenders and prosecutors, as the public
desires.

Kentucky Department of Public Advocacy Legislative Update (December 2000)

Page 12



Loan forgiveness remains a serious
unmet need for both Kentucky de-
fenders and prosecutors. Kentucky
public defenders have large student
loans. In 1999, 35 of Kentucky public
defendershad average student loans
of $39,000. As of September 2000, 41
of Kentucky public defenders have

Student L oan Forgiveness

For Prosecutorsand Defenders
Ed Monahan, Deputy Public Advocate

average student loans of $35,366. The
loans of these Kentucky defenders range from $10,000 to $
87,500. Attorneyshired by prosecutors have substantial stu-
dent loans. Jefferson Commonwealth Attorney Dave Stengel
talked about the need for aloan forgiveness program to fa-
cilitate recruiting and retaining quality prosecutors in the
competitive legal market, “I1tisnormal that legislation of any
significance such as a student loan forgiveness bill requires
several attemptsbefore passage. |

am confident that our legislative
sponsors during the next session
will give such abill top priority. |
have advised my staff that | will
continuethisfight for student loan
forgiveness plan and that | will
makeit top priority during the ses-
sion. | believe that a student loan
forgiveness schedule is essential
for usto attract and keep top qual -
ity young prosecutors, just asl am

surethat DPA needssuch legisla-

R. David Stengel tion to keep effective young de-

fenders.”

Recruiting and Retaining Quality Defenders
and Prosecutors|sDifficult

The combination of low salaries and high student loans has
maderecruiting entry-level attorneysdifficult. Salariesareon
the rise for defenders but student loans are an area that re-
mains a disincentive for many who want to be a defender
fromtaking aposition with DPA. Because experienced public
defender attorneys are not compensated similarly to either
prosecutorsor public defendersin other jurisdictions, retain-
ing experienced attorneys has also been a problem for DPA.

Student Loan Forgiveness for Prosecutors
and Defender s Recommended

In light of these problems, the Kentucky Blue Ribbon Group
on Improving Indigent Defense in the 21% Century (BRG)
made the following Recommendation:

Recommendation No. 5: L oan Forgiveness Programs Should
Be Made Available to Prosecutors and Defenders.

Representative Wilkey’ sHouse Bill 918

Both prosecutors and defenders looked to the 2000 General
Assembly to create a student loan program for defenders
and prosecutors. Commonweal th Attorney David Stengel and

Public Advocate Ernie L ewisworked with Representative Rob
Wilkey (D. Franklin), Vice Chair of the House Judiciary Com-
mittee, who introduced House Bill 918 into the House Judi-
ciary Committee on February 29 of the 2000 General Assem-
bly. It was cosponsored by Speaker Pro Tem Larry Clark (D.
Louisville) and Representative Mary Lou Marzian (D. Louis-
ville). It was referred to the House Appropriations and Rev-
enue Committeeon March 1, 2000. Unfortunately, HB 918 did
not get called for avote in Committee.

The bill created the Criminal Justice Loan Assistance Trust
Fund provided for the repayment of student loans of Assis-
tant Commonwealth Attorneys, Assistant County Attorneys,
and Public Defenders by creating a$5.00 court cost in crimi-
nal casesand establishing aprogram supervised by the Ken-
tucky Higher Education Assistance Authority. It required eli-
gible attorneysto commit through signed agreement to two-
year increments of employment and paid for law school |oans.

L oan For giveness Program will
Improve Criminal Justice System

L oan forgiveness for prosecutors and defenders remains an
unmet need in Kentucky. The creation of aprogram to assist
public servants doing public defender and prosecutor work
will attract and retain the best and the brightest in our crimi-
nal justice system and providefor justicethat isefficient and
effective for the people of Kentucky. Public Advocate Ernie
Lewisis very interested in aloan forgiveness program be-
cause of its affect on the way the people’ s businessis done
in Kentucky courtrooms day in and day out, “Public service
is one of the lawyer’s highest callings. We do the public's
businessboth prosecuting and defending. It isessential that
we attract high quality lawyers
to perform this noble function.
Our ability to do that is threat-
ened by the high price of law
school accompanied by enor-
mous student loans carried by
graduating law students. Itises-
sential that Kentucky address
this problem soon.”

Ed Monahan, Deputy Public Advocate
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ANNUAL CASELOAD REPORT
DEMONSTRATES OPPORTUNITY TO
LOWER CASELOADSFOR INDIVIDUAL
PUBLIC DEFENDERS

Ernie Lewis, Public Advocate

The Importance of Caseload Data

The DPA relies extensively upon caseload data. Thisdatais

used primarily to manage and supervise offices, to make case
assignments, and most importantly, to staff offices. Because
DPA has been chronically underfunded for so long, it has
been essential to divide scarce public moniesin afair manner.

Caseload data has been the cornerstone of that effort.

How is a case defined?

Because of theimportance placed on the management use of
caseload data, DPA does not use the same caseload defini-
tions as other parts of the criminal justice system. Rather, a
caseisdefined conservatively in order truly assessindividual
attorney’s caseloads, and to establish office staffing pat-
terns.

DPA has used the same definition at the trial level since the
mid-1980s. The definition is, part, as follows: “A case con-
sists of a single accused, having either under the same or
different case number(s), one or more charges, allegations, or
proceedings arising out of one event or a group of related
contemporaneous events....”

The Post-Trial definition of acaseismorecomplicated dueto
the many different kinds of cases handled in the 5 different
Post-Trial Division branches. Each branch has developed a
caseload definition that stresses the management use of the
caseload data.

The Importance of a Reasonable Caseload

A reasonabl e casel oad isessential for apublic defender. With
a reasonable caseload, a well-trained public defender can
provide effective assistance of counsel to her clients. With
an excessive caseload, clients become numbers, investiga-
tion becomesimpossibleto perform, motion practice becomes
rare, and individualized attention to the needs of theclientis
replaced with a conveyor belt. With a reasonable caseload,
public defenders can provide an important service to the
courts, appearing on atimely basis prepared to proceed, ap-
pearingin al courtsrequired, prepared to go to trial withina
reasonable time, and able to ensure the reliability of indi-

vidual verdicts. With an excessive caseload, courts are ill
served, courts dockets become difficult to move, verdicts
areunreliable, and timely justiceis delayed.

Standard 4-1.3(e) of the ABA’s Standards Relating to the
Administration of Criminal Justice puts it thisway: “De-
fense counsel should not carry aworkload that, by reason of
its excessive size, interferes with the rendering of quality
representation, endangersthe client’ sinterest in the speedy
disposition of charges, or may lead to the breach of profes-
sional obligations.”

The Blue Ribbon Group Identified Excessive Caseload as a
Big Problem

High casel oads are the stereotypical problem of the public
defender. Unfortunately, Kentucky’ s public defender system
hasfor far too long met the stereotype.

The Blue Ribbon Group identified excessive caseloads as
oneof the primary problemsin the Kentucky public defender
system. Finding #5 reads: “ The Department of Public Advo-
cacy Per Attorney Caseload Far Exceeds National Caseload
Standards.”

National casel oad standardswereidentified by theBlue Rib-
bon Group as coming from the National Advisory Commis-
sion which published these standards in 1973, standards
which have stood the test of time: “ The casel oad of apublic
defender attorney should not exceed the following: felonies
per attorney per year: not more than 150; misdemeanors (ex-
cluding traffic) per attorney per year: not more than 400; ju-
venile court cases per attorney per year: not more than 200;
Mental Health Act cases per attorney per year: not morethan
200; and appeal s per attorney per year: not more than 25.”

In 1999, at the time of the writing of the Blue Ribbon Group
Report, the BRG found that “[w]hile the NAC standards do
not make specific recommendationsfor public defenderswho,
like those with the DPA, handle mixed caseloads, it is clear
that the DPA numbersfar exceed those contemplated by the
NAC.”

In response to this problem, the Blue Ribbon Group in Rec-
ommendation #6 stated that “Full-time Trial Staff Should Be
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Increased to Bring Casel oads Per Attorney Closer to the Na-
tional Standards. The Figure Should BeNoMore Than350in
Rural Areasand 450inUrban Areas.” TheBlueRibbon Group
recognized that this goal, while not quite comporting with
the NAC Standards, was a goal that should be achievable
within a short period of time, and could be reached if $11.7
million were added to the budget for DPA each year of the
biennium.

The 2000 General Assembly WasAbleTo
Reduce Caseloads Only Partially

The Blue Ribbon Group recommended $11.7 million in new
General Fund dollars each year of the biennium. Thiswould
have enabled DPA to lower its trial attorneys’ caseloads to
450 per lawyer per year (a mixed caseload of felonies, juve-
niles, and misdemeanors) in urban areas, and 350 per |lawyer
per year. The difference in caseload recommendations was
primarily dueto the problem of travel experienced by therural
defender.

The 2000 General Assembly was able to fund partialy the
recommendations of the Blue Ribbon Group by including $4
million in FY01 and $6 million in FY 02 into the DPA budget.
Rather than the 35 new casel oad-reduction lawyers, funding
was provided for 10 new lawyers. However, money to hire
theselawyersisavailableonly in April of 2002. Thus, noreal
caseload reduction will occur until the last quarter of the
biennium.

Thereis Some Good Newsin the
2000 Annual Caseload Report

Heavy caseloads are aticking time bomb for DPA.. If DPA’s
casel oads go up significantly during the biennium, much of
the progress that has taken place over the past 4 years will
proveto beillusory.

Fortunately, DPA has good newsto report for the fiscal year
just completed. DPA’sAnnual Caseload Report, Fiscal Year
1999-2000 has just been released. Among the findings are
the following:

DPA’stotal casel oad showsadlight decline, from 101,732
in FY 99t0 97,818in FY0O0.

DPA’s average caseload per attorney at the tria level
dropped from 475in FY99to 428 in FY 0.
TheLouisville Public Defender’ s Office has experienced
a significant decline in attorney caseload. That office
has suffered from excessive casel oads for many years.
At the time of the Blue Ribbon Group Report, it was
stated that in “FY 1998, attorneysin Louisville handled
an average of 700 cases...” In FY99, the caseload per
lawyer was 603. In FY 00, the caseload per lawyer de-
clinedto 471, or within reach of thegoal of 450 set by the
Blue Ribbon Group.

The Lexington Public Defender’s Office caseloads are
under control for the second straight year. In FY 99, the

average caseload per lawyer was 382. This has risen
only slightly to 396.

Many of the DPA offices are now within reach of the
450/350 goal, including Bell County, Boyd County,
Covington, LaGrange, Lexington, Madisonville,
Paintsville, Pikeville, Richmond, Stanford, and Stanton.
Theincreasein DPA’ sbudget from 1998-2000 along with
adecreasein the overall crime rate during the same pe-
riod has allowed DPA to make additional progress on
reducing excessive public defender casel oads.

There Remain Significant Problems

Many of DPA’ sofficescontinueto suffer from excessive
caseloads. Theproblem areasidentifiedinthe FY 00 An-
nual Caseload Report include the following officeswith
their excessive average per-attorney caseloads: Bowl-
ing Green (842), Columbia (581), Elizabethtown (537),
Frankfort (554), Hazard (513), Henderson (532),
Hopkinsville (546), Owenshoro (725), and Paducah (520).
These heavy caseloads in some cases are 200% above
the national standards, and threaten to topple the indi-
vidual offices.

DPA’scost-per-case hasrisento only $216, up from $210
in FY 99. The goal remains $300 per casein this bench-
mark in order to bring DPA to the middl e of the surround-
ing statesas of 1998. DPA will haveto await the next two
years' annual reports which will include the additional
$10 million funded by the 2000 General Assembly over
the biennium.

Thereis Unfinished Business:
Caseload Reduction

Itismy goal as Public Advocate to complete the building of
the Kentucky public defender system for the 21% Century by
2004. It isclear that excessive public defender casel oads re-
main an impediment to the completed project.

However, the flat lining of the crime rate, and the resulting
slight decline in the overall public defender caseload, par-
ticularly at thetrial level, holds promise. The promiseis that
the increase in caseload that we have experienced over the
past two decades will not continue, that the casel oads will
continueto level out, and that reasonable casel oads will be
within the reach of the 2002 General Assembly.

DPA will make every effort to have the recommendations of
the Blue Ribbon Group fully funded in the 2002 General As-
sembly. One of the cornerstones of that effort will be the
effort to have every public defender with a reasonable
caseload by 2004. This can and should be accomplished in
the 2002 General Assembly.
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Members of the Blue Ribbon Group

Co-Chairs:

Michael D. Bowling, Esq.
Wilson, Stanley, Bowling &
Constanzo

Robert F. Stephens, Secretary
Kentucky Justice Cabinet

Members:
Kim Allen, Executive Director
Kentucky Criminal Justice Cabinet

Scotty Baesler, Esq.
Wyatt Tarrant & Combs

Robert W. Carran, Esq.
Taliaferro, Mehling, Shirooni &
Carran

Richard H.C. Clay, Past President
Kentucky Bar Association

Denise M. Clayton, Judge
Jefferson County (Kentucky)
District Court

Richard F. Dawahare, Esq.
Attorney-at-L aw

LauraM. Douglas, VP/General
Counsel
Louisville Water Company

Robert C. Ewald, Esg.
Wyatt Tarrant & Combs

Jeffrey H. Hoover, Representative
Kentucky General Assembly

Joseph E. Lambert, Chief Justice
Kentucky Supreme Court

Robert G. Lawson, Professor
University of Kentucky School of Law

James M. Lovell, Esq.
Attorney-at-L aw

Ronald B. McCloud, Secretary
Kentucky Public Protection &
Regulation Cabinet

Harry Moberly, Jr., Representative
Kentucky General Assembly

Phillip R. Patton, Commonwealth
Attorney
Barren County, Kentucky

John M. Rosenberg, Director
Appalachian Research and Defense
Fund, Inc.

Larry Saunders, Senator
Kentucky General Assembly

Kathy W. Stein, Representative
Kentucky General Assembly

Donald L. Stepner, President
Kentucky Bar Association

David L. Williams, Senator
Kentucky General Assembly
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